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<o - Application for the registration of a claim

to ownership of land

IMPORTANT NOTE: Before filling in this form, read carefully the notes on the back. An incorrectly
completed application form may be rejected.

iinsert name of vregistration To thel T i i
oyl T T A5 L Norfolk County Council

register containing the registra-

tion of the land. Application is hereby made for the registration in accordance with the particulars, set

out below, of a claim to the ownership of the under-noted land.

Part 1. Name and address of the applicant or (if more than one) of every applicant. .

(Give Christian names or fore-
names and surname or, in the

case of a body corporate, the e “ i - T ¥ s

Juil tile of the Bodi: If Lare 3 Tl?e .algfit Horovrable Thomas Willlam

is not c:mplefed alil”cgrre:pond- Idward Tifth Farl of Leicester M.V.O. y
ence and notices will be sent to Holkham Hall

the first-named applicant. See 2 9

Notes 1 and 2 for information Wells-Next-The-Sea ’

as to who may apply.) Morfo Tk

Part 2. Name and address of solicitor, if any.

(This  part should be com-
pleted only if a solicitor has

been instructed for the pur- W.E}lt ers & HE? rt,

Hors o X d'.‘.“l';catwr;xsponlf 1¢ Mansfleld Streat,
is completed, all corr. - .

ence and notices will be sent to London W.1,

the solicitor.)

r

Part 3. Register containing the registration of the land of which ownership is claimed.
(Insert ** Common Land " or

* Town or Village Greens ™. See
Notes 3 to 6.)

A =2 TS S SEASTT




Part 4 Register unit number.
(See Noies 4 and 8)
Part 5. Is ownership claimed of the whole of the land comprised in the above-mentioned register

(Answer * Yes™ ar “* No™.)

vnit?

VO,

Part 6.
(See Notwe 8.)

If the answer to part 5 is “ yes ™, leave this part blank. Otherwise, deseribe the portion
of the land of which ownership is claimed (see Note 8). Where a plan is used the fact
should be mentioned here, and the colouring used on the plan stated.

THE LAND EDGED REPD
O N THE RMNEKED FLPN

/7’52/8,{,59‘(&}’

Part 7.
(See Nose I11.)

For applications submitted after 30th Juﬁe, 1968 (to be disregarded in other eases).
Does the prescibed fee of £5 accompany this application? If not, state whether this is

for reason (a) or (b) mentioned in Note 11. If (a) applies, quote the number on the
acknowledgement from the registration authority.

5 e 4/43}1/

2ff the applicant is a body
corporate or charity trustees the
application must be signed by
the secretary or some other
duly authorised officer.

*Signature of applicant(s) or of person on his or their behalf.

f'e-t;_a%/‘;‘( -
o —

a2 = =R aAANR




(See Nore 9)

nsert full name(s).

2Strike out this paragraph if it
does not apply.

3Insert capacity in which acting
and adapt as necessary,

iStrike out this paragraph if
there is no plan.

SInsert *‘ marking as on plan
(see Note 9).

Statutory Declaration in Support

To be made by the applicant, or every applicant, personally, unless the applicant is a
body corporate or charity trustees, in which case the declaration must be made by the
person who has signed the application. Inapplicable wording should be deleted
throughout.

[I1 p@e]* The Ricsht Honourable Thomzs Willidm Edward
Fifth Far' of “eicester M,V.O.

solemnly and sincerely declare as follows:

1. ?[Tam] [We are] the person(s) who [has] [have] made the foregoing application.

ettt to-the Amhunnb).md_dm_d.uﬂmnscd_[by the
« e o 2 v ot H v 1 1 ]
[thretr]—behelf.

3. [I] [We] have read the Notes on the back of the application form and believe that
[1] [we] [the applicant(s)] [am] [are] [is] entitled [in the capacity or respective capacities
stated in the application]| to apply for the registration under the Commons Registration
Act 1965 of a claim to the ownership of the land described in the application.

4. *The plan now produced and shown to me marked ** /9 > is the plan
referred to in part 6 of the application.

And [I][we] make this solemn declaration, conscientiously believing the same to be
true, and by virtue of the Statutory Declarations Act 1835.

r 1
Declared by the said... Th" Right
Honourable Thomas Wil1iam

Edward Fifth Earl of TLeicester

M.V.O.

o
at / X3 ?j’ )ft/)w(d; LQKM /‘%"h"
- (u7'
I HhE s cnisiviviasinas of
thiSnd S day of. & 2cmbny 1962 |

Before me
Signature _

7 s B A T
Address e
& 2 -..zuz Pz, C
[ z
Qualification - ]

REMINDER TO OFFICER TAKING DECLARATION:
Please initial all alterations and mark any plan as an exhibit.
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Notice of Final
Disposal of
Disputed
Registration

4

COMMONS REGISTRATION ACT 1965

Reference No. 25/0/105-111

IN THE MATTER OF...Creeks. Fareshore..and.Holt.Marsham,Buznhan.... |
Overy, Burnham Norton and Brancaster,Norfolk

To the Norfolk County Council
I HEREBY GIVE YOU NOTICE in pursuance of Section 6(2) of the Commont

Registration Act 1965 that as regards the registrations

Rights
in the Lang & the/  Section of Register Unit No.  CL.65

in the Register of Common Land maintained by you becamg

(1) The registration at Entry No. 1 in the Land Section became final
modified by excluding from the land comprised in the Unit the part of
the areas coloured pink on the attached plan marked "CC" which is
foreshore, sea or river-bed below the high water mark of medium tides
as may be from time to time

(2; The registration at Entry No. 22 in the Rights Section became void.
(3) The Registrations at the Entries in the Rights Section specified in
the Schedule attached hereto became final with the respective modificati
indicated in the Schedule
(4) The registrations at the remaining Entries in the Rights Section (i.
those other than Entry No. 22 and theEntries specified in the Schedule)

became final without modification. e bt ios T s lutiska

Note: The plansreferred to in (1)/may be seen at the offices of:
élg Norfolk County Council, County Hall, Martineau Lane,Norwich
2) Vest Norfolk District Council, Clifton House, Queen Street,
Kings Lynn
(3) Burnham Overy Parish Council, Naseby,Burnham,Overy Staithe,
Kings Lynn and (4) Burnhem Norton Parish Council, Pound Cotta
Friars Lane,Burnham,Norton,Kings Lynn,

)
Given under my hand and.seal this 3

of Mool 1283

day

,Commons Commissioner

COM,”
7
(1}

()
~ T




The Schedule

Modifications to Entries in Rights Section

In ihis Schedule "the NCC area" means the northern section of the Unit land

marked "Nature Conservancy Council" on the attached plan marked "F", ("the

71 plan"), "the NT area" means thé section of the Unit land hatched red on the

Z1 plan, "the Holkham area" means the remaining section of the Unit land excluding the
parts hatched black on the F1 plan, "the substituted right" means "the right to

taXe herbage, estovers and samphire" from the NT area.

MODIFICATIONS

Part I Entries Nos. 5, 6, 12, 13, 14, 27, 29, 33, 34, 35, 36, 37, 41, 42, 43,
) 49,.51, 58, 60, 61, 70, T5, 16, 82, 83, 84, 95, 101, 113, 114, 117, 120,
l}?l( 122, 138, /\14 146, 147, 150, 353, 157, 159

lodify Column 4 (i) so that these Rights do not extend to the NCC area
or the NT area or the Holkham area (ii) by adding the substituted right

Part IT  Er‘ri~a Nos. 17, 12, 19, 20, 30, 32, 40, 48, 7%, 93, 94, 97, 97. 100

liodify Column 4 (i) so that these Rights do not extend to the NT area
or the Holkham area (ii) by addinz the substituted right

Part IIT Entries Nos. 15, 91, 92, 116, 142

Urgd,
M2dify Column 4 (i) so that thess Rishts do not extend to the MGG ox
e arsa (ii) by adding the subestituted right A

Part IV Entries Nos. 7, 21, 31, 63, 64, 87, 106, 109,'112, 133; 140, 157
Modify Column 4 so that these Rights do not extend to the Holkham area
Part V Tn+vien Nos. 88, 104, 105

Modify Column 4 (i) so that these Rights do not extend to the NT area
(ii) by adding the substituted wright ~

Part VI  Entries Nos. 77, 80, 107, 108, 113, 137, 145

Nedify Column 4 so that these rights do not extend to the NCC arsa




COMMONS REGISTRATION ACT 19?

Reference No.

NOTICE OF FINAL DISPOSAL |
OF DISPUTED REGISTRATION

Dated 23 pMpcw 195

W. G. E. GEORGE (Miss)

BFEETCHER-

Clerk of the Commons Commissioners |
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BO'S

Commons Commissioners
Golden Cross House Duncannon Street London WC2N 4JF

Telephone 01- 2143004 v/

Your reference

The County Secretary

Norfolk County Council %DS/?EW—CL65
County Hall ur reference
Martineau Lane 25/D/105-111/CD
Norwich Dats

Norfolk /5/ May 1983

ATs. OTLT
INIU T 200X

Dear Sir

Commons Registration Act 1965

Commons Commissioners Regulations 1971

Land known as The Creaks, Foreshore and Salt Marshes, Burnham Overy
Register Unit No. CL 65

Thank you for your letter of 11 April 1983.

Plan F does not relate to the land registration but to the Rights and their
modifications. It was not used for the purpose of delimiting the perimeter
boundaries of CL 65 but of indicating the three areas - the NCC area, the NT area
and the Holkham area — defined in the Schedule to the Final Notice.

Yours faithfully

W G E GEORGE (MISS)
Clerk of the Commons Commissioners
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COMMONS REGISTRATION ACT 1965

Application for the registration of a claim
to ownership of land

IMPORTANT NOTE: Before filling in this form, read carefully the notes on the back. An incorrectly
completed application form may be rejected.

Mnsert name of registration
authority — maintaining  the
register containing the registra-
tion of the land,

To thet Nog FoLK Couxv‘ry’ CDUNCIL

Application is hereby made for the registration, in accordance with the particulars set
out below, of a claim to the ownership of the under-noted land.

Part 1.

(Give Christian names or fore-
names and surname or, in the
case of a body corporate, the
JSull title of the body. If part 2
is not completed all correspond-
ence and notices will be sent to
the first-named applicant. See
Notes 1 and 2 for information
as to who may apply.)

Name and address of the applicant or (if more than one) of every applicant.

-

THE
7

NoRFork NATURALIST TRVST
THE CLOSE

NokniCH

Part 2.

(This part should be com-
pleted only if a solicitor has
been instructed for the pur-
poses of the application. If
it is completed, all correspond-
ence and notices will be sent to
the solicitor.)

Name and address of solicitor, if an

Part 3.

(Insert * Common Land” or
*“ Town or Village Greens ». See
Notes 3 t0 6.)

Register containing the registration of thﬁ/land of which ownership is claimed.

il
l
|

SAIAET /ﬂw ¢




Part 4.
(See Notes 4 and 8.)

Register unit number, C L é_f

}M/ ro oMk} B o

Part 5.

(Answer ** Yes™ or *“ No )

Is ownership claimed of the whole of the land comprised in the above-mentioned register
unit?

Ab

Part 6. If the answer to part 5 is “ yes ”, leave this part blank. = Otherwise, describe the portion
See Note 8.) of the land of which ownership is claimed (see Note 8). Where a plan is used the fact
(See Note 8. should be mentioned here, and the colouring used on the plan stated.
Af 7 1 X
.{);«_.w Ixhatout )t f—% YA :\ﬁ,ge/n. .
Part 7. For applications submitted after 30th June, 1968 (to be disregarded in other cases).
(See Note 11.)

Does the prescribed fee of £5 accompany this a{)'plication? If not, state whether this is
for reason (a) or (b) mentioned in Note 11. (2) applies, quote the number on the
acknowledgment from the registration authority. /

SN

*If the applicant is a body
corporate or charity trustees the
application must be signed by
the secretary or some other
duly authorised officer.

*Signature of applicant(s) or of person on his or their behalf.

e fsesid rbsshon:
./wau‘?c Palrnnfst st




(See Note 9)

‘nsert full name(s).

3Strike out this paragraph if it
does not apply.

3Insert capacity in which acting,
and adapt as necessary.

iStrike out this paragraph if
there is no plan.

SInsert *“ marking >’ as on plan
(see Note 9).

Statutory Declaration in Support

To be made by the applicant, or every applicant, personally, unless the applicant is a
body corporate or charity trustees, in which case the declaration must be made by the
person who has signed the application. Inapplicable wording should be deleted
throughout.

O [l em MaHlzewr. b>a 3o

solemnly and sincerely declare as follows:
1. 2[I am] [Wé a}z] the person(®) who [has] [be¥t] made the foregoing application.

2. 2 am? /LL s /M Memdedo the applicant(s) and am authorised [by the
applicant(s)] [in manrer stated in the application] to make the foregoing application on [hist
[their] behalf.

3. M have read the Notes on the back of the application form and believe that
[1] [weA [the applicant(s)] [am] [a#e] [i&] entitled [in the capacity or respective capacities stated
in the application] to apply for the registration under the Commons Registration Act 1965
of a claim to the ownership of the land described in the application.

4. *The plan now produced and shown to me marked 5° A ¢ ” is the pl
referred to in part 6 of the application. ‘5‘;"‘}1—( i
OC,kOc‘?

And [I] [w#] make this solemn declaration, conscientiously believing the same to be
true, and by virtue of the Statutory Declarations Act 1835.

! - .
Declared by the said......... N s

Signature ... s e
Address....... Lo [ Sad

Qualification .....

REMINDER TO OFFICER TAKING DECLARATION:
Please initial all alterations and mark any plan as an exhibit.

z;]ré_&w
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\/ \/ \/ COMMONS REGISTRATION ACT 1965

Application for the registration of a claim
to ownership of land

IMPORTANT NOTE: Before filling in this form, read carefully the notes on the back. An incorrectly
completed application form may be rejected.

Linsert name of registration To thel Norfolk County Council

authority maintaining the

register containing the registra-

tion of the land. Application is hereby made for the registration in accordance with the particulars, set
out below, of a claim to the ownership of the under-noted land.

Part 1. Name and address of the applicant or (if more than one) of every applicant.

(Give Christian names or fore- -

namesfand gggname or, in tZe The National Trust for Places of Historic
case of a y corporate, the

full title of the body. If pari 2 Interest or Natural Beauty.

is not completed all correspond-

ence and notices will be sent to

the first-named applicant. See

Notes 1 and 2 for information

as to who may apply.)

Part 2. Name and address of solicitor, if any.

(This  part should be com- .
pleted ﬁnly if a solicitor has essrs. Latham, Neek and Jarvis,
been instructed -for the pur- 42 Queen Anne's Cate

poses of the application. If, = ey A 4

it is completed, all correspond- London S.%.1l.

ence and notices will be sent to

the solicitor.)

Part 3. Register containing the registration of the land of which ownership is claimed.

(Insert * Common Land ' or
“ Town or Village Greens . See
Notes 3 t0 6.) Common Tand




Part 4. Register unit number.
(See Notes 4 and 8.)

C.L.65.
Part 5.

(Answer  Yes" or*“ No™.)

Is ownership claimed of the whole of the land comprised in the above-mentioned register
unit?

o

Part 6.
(See Note 8.)

If the answer to part 5 is *“ yes ”’, leave this part blank. Otherwise, describe the portion
of the land of which ownership is claimed (see Note 8). Where a plan is used the fact
should be mentioned here, and the colouring used on the plan stated.

The boundaries of the National Trust land in the viecinity
of C.L.65 are edged on their inside by a pale blue line
on the attached plan marked N.T. 'A',

Part 7.
(See Note 11.)

For applications submitted after 30th June, 1968 (to be disregarded in other cases).

Does the prescibed fee of £5 accompany this application? If not, state whether this is
for reason (a) or (b) mentioned in Note 11. If (a) applies, quote the number on the
acknowledgement from the registration authority.

£5, fee does not accompany this application. Previous
registration was made on Commons fegistration Form 5.
The acknowledgment quoted the number 153.A.

2Jf the applicant is a body
corporate or charity trustees the
application must be signed by
the secretary or some other
duly authorised officer.

%Signature of applicant(s) or of person on his or their behalf.

For and on behalf of the National Trust.

Agsistant Area Agent,
Eastern Region Office,
Blickling,

Norwich, NOR.OOY,
Norfolk.

r¥s) /L'/. —/—7/:4 oma o L e /9{9




(See Note 9)

nsert full name(s).

28trike out this paragraph if it
does not apply.

3Insert capacity in which acting
and adapt as necessary.

“Strike out this paragraph if
there is no plan.

SInsert *‘ marking “as on plan
(see Note 9).

Statutory Declaration in Support

To be made by the applicant, or every applicant, personally, unless the applicant is a
body corporate or charity trustees, in which case the declaration must be made by the
person who has signed the application. Inapplicable wording should be deleted
throughout.

[1] ¥} Robert David Vincent Garnett

solemnly and sincerely declare as follows:

1. bt theprrsonéshudroc fhask fhave koade thedoregotngcapplicatinm.

2, *lam® gan ggent of e the applicant(g) and am authorised [by the
applicantfs}pfimrmanmerstatedaxthz application ] to make the foregoing application on Hrsdxi ts
[theird behalf.

3. [I] B%¥e] have read the Notes on the back of the application form and believe that

stk [the applicant(RFfamkfarek[is] entitled [in the capacity or respective capacities
stated in the application] to apply for the registration under the Commons Registration

Act 1965 of a claim to the ownership of the land described in the application.

4. 4The plan now produced and shown to me marked ** N,T, 'A? ” is the plan
referred to in part 6 of the application.

And [I][we] make this solemn declaration, conscientiously believing the same to be
true, and by virtue of the Statutory Declarations Act 1835.

)
Declared-by the saidamas micins st sz

Robert David Vincent Garnett

in the..(jﬂ./«lrmﬁ. T { /'\/'h’ft’[/{
this. T huschi@l,. day of.. L lewkmben%9.. |

Signature

Address

6) .
Qualification C’ o et Brcr \/74" O

REMINDER TO OFFICER TAKING DECLARATION:
Please initial all alterations and mark any plan as an exhibit.
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FORM 28 NORFOLK COUNTY .COUNCIL
COUNTY HALL
MARTINEAU LANE
NORWICH, NOR L7L
COMMONS REGISTRATION ACT 1965
NOTICH OF OBJECTION

To the person (if eny) on whose application the undermentioned
registration was made (and)' to any person whose ‘application is

noted on the register in respect thercof, (and to any person upon

whose epplication rights have been registered over land comprised

in the said registration or whose application has been noted on the
register in respect of any such rights).?2

PLEASE TAKE NOTICE that the registration entry No . S 0L65

in the (land) (LLAALE) (BiAdF4n{H)1 section of register Uit NUMbET eueeeerseroas
in the register of (Commen Land) (ﬁéﬁﬁ/ﬁ%/%iliééé/ fﬁéﬁé)?lhas been objected

0 by the person(f) whose name(Z) and address(£f) “is/AL€ set out in the Amex
below, that the objection(f) (has) (M##¢) ! been noted in the register, and

that the grounds of objection are as staced in the Ammex,

An objection to the registration of the land as (Common Land) (a Town
or Village Green)l tokes offect also as an objection to any registration
(whenever made) of any rights over the land.)

: The noting of an objection on the register does not mean that it is
officially admitted to be correct, and it has no immediate effect on the
registration. The effect is that, unless the registration is cancelled,

or the objector withdraws his objection by written request to the registration
authority, the matter will be referred to = Commons Commissioner (See below).

You may, if you wich, request the Council as registration authority to
canceél, or modifly the rcgistration, which the Council will only do if it thinks
Tit (and subject to any necessary consents).4 In objection, however, may be
withdrawn by the objector without obtaining permission; you will be informed in
writing of any withdrawal.

Any objection to the registration which is not withdrawn will, unless
the registration has been cancelled, be referred to a Commons Commissioner and
you will be entitled to appear at the hearing before the Commissioner, that is,
to be heard and to rroduce evidence in support of the registration, You will
be notified in due course of the time and place of the hearing, This will not
in any case take place before 1st January, 1971, and not until considerably
later in certain cases, for example, 1f the registration is affected by a
registration made after 30th June, 1968, An individual may appear at the hearing
personally or by counsell, solicitor or [with the Commissioner's consent) any
other person authcrised by him in writing, A body corporate or unincorporate
may appear by counsel, solicitor, or (with the Commissioner's consent) any other
person duly authorised in writiag,

The Commissioner will inquire into all objections to the registration
which are not withdrawn, and will either confirm the registration, with or
without modifications, or refuse to confirm it., His decision (or that of the
High Court on any appeal against his decision) will be final. He will have
power to order any party to proceedings before him to pay to any other party

/continued overleaf.
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COMMONS REGISTRATION ACT 1965

NORFOIK COUNTY COUNCIL
REGISTRATION AUTHORITY

21.9.70

Delete inappropriate vording,

The words in brackets

of a registration of land.,

This paragraph is for use
interested in g rights re

registration of the land,

The words in brackets are for

rights registration,

ANNEX

are for use only in the case

only when notifying persons
gistration of an objection to the

use only in the case of a

W

Objection
No

Name & Address
of Objector

Grounds of Objection*

1508

.

Messrs Walters & Hart
Solicitors

9 Queen Anne Strect
London WIM 0BQ

That the land hatched
black on the attached
plan being part of -
register unit No

CL 65 was not common
land at the date of
registration.




i CCITDHS HEGISTRATION 4CT 1965

T

Reference No. 25/D/105-111

In the Matter of Creeks Foreshore and Salt
Marshes, Buxnham Overy, Burnham Norton and
Brancaster, Noxrfolk \

g DECISTION

These disputes relate to (a) the reg"otration at Entry No. I in the Land section
ef Register Tnit No. CL 65 in the Register of Common Land maintained by the
Jioxfolk County Council occasioned by Objecticn No. 12B made by Crown Estate

. Commigsioners and Objection No. 150 B made by Walters and Hart noted resn°ctlvnlf
in the Register on 26 March 1969 and 24 September 1970 (b) the registration at
the Entries in the Rights Section of the same Register Unit occasioned by (i) the
said Cojections No. 128 and No. 150B (11) Objections No. 149B and MNo. 1513 both

made by Walters and Hart and noted in the Register on 24 Septemoer 1970 (‘11)

; 053 ction No. 1863 made by Crown Estate Comm13310n=rs and noted in the Register on
-.1 \-ovnm ar 19'7 .

-

a hearinb for the purpose of inquiring into the disputes at Kings lynn on

I held

» 7 Dacembar 1579. At -the hearing Mr P R Fitzgerald, Sclicitor, of the fiym of

"~ Yalters ¥ladgate appeared on behalf of the Holkham Zztate Tr steeg, the National
Trust, the Nature Conservancy Council and M J Borthuwiclc: Mr T Etherton of Counsel
appeared on benalf of the Crown Estate Commissioners: and a number of applicants
for Entries in the Rights Register appeared in person or by 2 representative — the
names of these applicants are in Section III below (v.5 ). -

Tne land comprised in this Regisbter Unit ("the Unit land") is an extensiwve area of
resks foreshore and saltings on the north coast of NOrLO1 k: it was ragistersd as
coezmon land in consequence of an application to registsr rights of common, and the
suppverting epplicationg to register as common land by Brancaster Parish Council is

vosed in the Register. - ' :

ecisilon I shall use the following abbreVTauﬂons° "do’kham" to. mean the
Bstate Trustees, "NI" to mean the National Trust, "NCC" to mean Nature
cf Counicil, "CEC" to mean the Crown Estate Commissioners, "0" to mean

o e NN
o
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Coiections No. 12B and 186B

0 122 affects the land shown on the plan attached to the Objection and is on the

ground that the land which is foreshore, sea or river bed belcw the high water mark
of madivm tides as may be from time to time ("the foreshore land") was not common
land at the date of registration. This constitutes an obJec+101 to all the
registered rignts ovér the foreshore land.

is an express obgectlon to the rights over the forsshors lard on (in effect)
ame ground.

c O
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nnore land shown on the plan congists of arsas arOLnd Burnham Hartouxr and
d inlets stratching south of the Harbour and then wastwards bayecnd Dee
t the hearing however Mr Etherton appearing for CEC informed me that t the
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Objecticus now extend culy to the two arcas coloured pink on the plan (naz¥ked oot}
which he produced. One of these areas ("the Harbour Area") is to the east of
FBurnten Harbour and the other ("the Deepdale area") a long strip to the north of
Deepdale Marsh. I was informed that none of the rights holders present or ]
represented in fact claimed rights over the Harbour area, in regard to vhich
accordingly I shall uphold the Objection as regards all the registerasd rignts.

The upshot is that the live dispute between CEC and the rights holders rslates only
to the Deepdale area. As regards those holders not nvresent ox represented at the
hearing Mr Etherton asked for the Objection to be upheld: and in the absence of
evidence as to the origin and existence of-their rights, I shall modify the rights °

" so as to exdude their application to the foreshore land in the Deepdale area. I

consider in Sections II and IIT below the cases of the righis holders who were
prasent or represented. :

* Obiections No. 150B . 1493

0 150B affects the land shown on the plaﬁ.attached to the Objection and this land

' (""the main area") comprises the greater part of the Unit land: the grounds foxr th-

Objection are that the land was not common land at the time of registration. Thi.

-censtitutes an. Objection to all the registered rights: O 149B is an express objection

to the rights over the main area on the ground that none of the rights claimed over
that area were in existence at the time of the registration. As will be seen from .

. what follows some rights of common over all parts of the main arsa are confirmed,
. and accordingly the registration of that area as common land will be confirmed.

Por the purpose of considering these Objectibns as objections to Rights the main

avrea has to be:divided into’two separate argas, which T will call réspectively "the
¥CC Area" and "the Holkham Area'. _ : 4 5 :

(i) The NCC Area is the northern section of the main area and extends from Brancaster
Bay on the west [of Burnhan Harbour on the east. I undexstand that the NCC Area is
owmad partly by NT and partly by Norfolk Naturalists Trust, the whole being leased
to ¥CC. As rezards the NCC Area the Objections are withdrawn as to the rights except
thoss specified in parts I,III and VI of the First Schedule below. Of the applicants

L

* for thcse Rights none.except Mr J Kendall (R 49) appeared or was represented at the

haaring, and as regards the absentees IMr Fitzgerald asked for the Objection to be
upheld. In the absence of evidence as to the origin and existence of those right.
(other than R 49) I shall accede to this and modify the rights so as. to exclude
their application to the NCC area. This leaves as the only live dispute resulting
from these Gbjections that involving Mr Kendall, and 1 consider this in Section III

‘pelow. . .

(ii) The Holkham Area is the southern section of the main area and the greater part
of it is the property of Holkham. Two relatively small areas cne on the eastern '
side of Burnham Harbour and the other extending westwards from Trowland Creek sh¥® I
understend owvned by CEC. These two areas and also a Thifd area, Ovexry Marsh, axe
hatched black on a Plan (Plan "F1L") produced by Mr Fitzgerald:@ and I will refer to
the three areas as "the black parts". As regards the Holkham Area Objection 149B is
withdrawm (1) aditkblack parts (2) as to the Rights except those specified in parts
I, II,IV of the Fixst Schedule. Of the applicants for those rights none except i J
Fardall (R 49) appeared or was represenied at the hearing and in the absence of -
evidence as to the origin and existence of those rights (other than R 49) I shall up-

hold the Objections and modify the Rights to exclude their application %o the Holkhanm

area (except the black paris). As in (i) above,this ledves as the only live dispute
that involwving Mr Kendall, as to which see SectiongIII below. [Ecut



Obisction Mo. 151B

This objection-affects a substantial area ("the NT area") in the southern part of
the uvnit land of which the NT claims ownership, and is on the ground that the rights

-¢laimed over the NT area so far as they relate to the taking of soil, sand, shingle,

gzme, wildfowl, fish and shell-fish did rot exist at the time of registration.

This okjection is withdrawn excepﬁ as to the Rights specified in parts I, II, III
.and V of the First Schedule. Of the applicants for those Rights none except !Mx J B

Kendall (R 49) appeared or was represented at the hearing and as regards them Mr
Fitzgerald asked for the Objection to be upheld. In the absence of evidence as to
the origin and existence of these rights (other than R 49) over the NT arsa, I
shall accede to this and modify them to exclude their zpplication to that area so

~ ..far as they relate to the taking of the produce referred to in the Objection. The

- “oaly live dispube resulting from O 151B is that involving Mr Kendall and I consider

- this in Sections/IIT below.

Section IT

I In all but one‘bf the 164 Entriles in the Rights Section the rights claimed is in

substance the same viz. to take from the whole of the Unit Land herbage, estovers,
samphire soil, fish, shelifish, bait and wildfowl, and I will refer to this as

: "the standard right". In only two cases (R 39 and R 164) is the right stated to be
».attached to property and. accordingly all the othexr rights must be regardzd as clainms

to rights in gross. That this is so was bornz out by the evidence: of the ten
claimants who gave evidence eight referred to their exercise by the local inhabitants
generally: the eight were J B Kendall ("I think all parishicners within seven .
parishes of Burnham exercised the rights"), W B V King ("I exercised my rights

~ believing I was an inhabitant - because I believed it to be a customary right"), C D

Zveritt ?"I would exercise the right if I lived anywhere in locality — psople of the

_parishes have always exercised these rights"), B T Everitt ("Rights exsrcisable by

residents of not less than 12 months - it's a thing families do"), D W Billing ("I

--think. only people borm in Brancaster have the right -~ also people permanently

residing there"), Cyril Southerland ("My family have taken rights as historical to

. .waich'all local people entitled - people come from 211 over Norfolk and-exercise
. these rights"), G E Snelling ("All the people of the older families have the right -

p2ople who have lived there for a long time"), J Snelling (“these are' rights

' . .exercisable by people residing in Brancaster Staithe ox-Burnham Norton or their

. families, if long established"). ) : Lt e e i o TR

oo

* The evidence given at the hearing by or on behalf of claimants present or repressnted

was directed to the actual exercise of the rights, and there was no express
formulation by any claimant, or om behalf of the claimants generally, of the basis
for the right claimsd eg. as a right granted by the ovner of the Unit Land, as a
customary right, or as a right acquired by any form of prescription. The evidence

. however gave the strong smpression that the claims wers for the most part being put
| on the basis of a customary right for lacal inhabitants.

Tluctuating body of persons is not recognised by the law except in special
circumstances namely (1) where the claimants are owners of copyhold tenements (See
Halsbury's Laws of England 4th Ed. Vol 6 para 508) or (2) in the case of a grant -
actual or presumed - by the Crowm to the local inhabitants as a corporation or
implying their incorporation (Willingale v Maitland 1866 3 Eg. 103, Loxrd Rivers v
idans 1878 Ex.D. 361) ox (3) in the case of a grant to a corporation on trust for
the fluctuating body (Goodman v Mayor of Saltash 1882 7 App. Cas 623). In the
prasent case there are no grounds or evidence to support the existence of any such
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smacial ecirecumstances and if the rights are claimed on the basis of a customary right.
vhe claim fails.

I proceed to consider whether the claim to any of the rights can be upheld on any
otker basis. There is no suggestion or evidence of any express grant of the right to
a»r claimant, and there remains the question whether any of the rights have been
azguired by prescription. The evidence given as to user of the rights is of course
relevant to this question, but in no case was a claim to the right by pre.scription
aﬁvancnd in terms nor in all cases was the evidence always relevant to such a claim:
tnis I think was because claimants were concermed to show a customary right in the

local inhabitants,;not an individual right in each claimant acquired by him by
orescription independently of each of the othexrs. If a right is claimed as a ;
c;s Oﬁary right of the local inhabitants but fails on that basis (as in this case I

think it dces), a claim to the right on the different basis of prescription may be
upneld ( Earl de la Warr v Miles 1881 17 Ch. 535, though c¢f. Lord Rivers v Adams 1878
3 2x.D. 361) and T think the question of acquisition by prescription of any of the
¢isouted rights should be con51dered Being rights in gross they ars not capable

cf acquisition wnder the Prescription Act, but a claim by prescription at Common Law
oz uader the doctrine of losd modern grant may be established.

Tne evidence given in the case of each right holder is summarised in Section III
elov. Although in some instances actual user can be found of a nature consistent
with the posgibility of a prescriptive right, in none are the legal reguirements for

such a right fully satisfied. There are two separate and distinct reasons for this
view. o ' '

-

(1) Rights in gross being personal and not attached to a specified property must be
shorn to have been acquired by the claimant., This may be done by proof of exercise
ty the claimant (or joint claimants), or by him (or them) and his (thEl*) ancestors
fo: the requisite period. (See Welcome v Upton No. 1 1839, 5 M and ¥ 398, No. 2
134C M and ¥ 536). In only two cases (R No. 26,R No. 129) did I find evidence of
'"-’1c*eqt user by claimants themselves: and though in other cases there was some
evidence of user by ancestors or forefathers, there was no evidence of acquisition
(2z. by inheritance or assignment) from an ancester who had himself acquired the

righi. In the particular cases where it is relevant T w1ll refer to thls defect as
"iha acquisition pOlPt"

(2) To establish a right by presecription, the user must be "as of right", that is
t¢ say, neither forcible, nor secret nor by péermission of the owvner of ths land:
morsover presgeription, whether at common law or under the doctrine of lost modern
grant, ig based on the presumntlon that at some time past there was a grant of the

rignts by the odner, and if on the facts there is some other reasonable explanation
oI enjoyment of .the rights such a presumption will not readily be made. :

Tmas it is recognised that the true explanation may well be that the owner has
tolerated the enjoyment of activities over his land by the public generally or by
taz local inhabitants, in which case they have had by his implied permission
privileges, not rights enforceable at law: see Beckett v Lyons 1967 Ch. 449. As .
izay case illustrates, this is especially so where the land is foreshore belonging
to the Crown since it is of course the fact that the use of the foreshore by the
zlic for purposes of recreation, bathing, fishing and the like is not a matter of
izht but of tolerance by the Crowm.

Lv]
ol ¥

is sought fo establish the rights as rights by prescription then on my view
e evidence as a vhole, and having regaxd to the situation and character of the -



Unit Land and the normal activities of personms living on or near the sea coast, creeks !

and marshland, it seems to me that the enjoyment of these adtivities is more readily

. -attributable to tolerance or tacit permission by the landowner, than to user as of
" right. On this ground (whlch I will refer to as “the toleration point"), I hold .

that the claims to rights if based. on orescription fail.

If this is so, then the evidence as to actual user is largely irrelevant: nevertheless

I should consider it and state ny conclusions as to whether or not in each case
irrespactive of the acquisition point and the toleration point, the actual use
satisfied the requirements of presecription as to the period of contiruous enjoymenn
of all or any of the rights claimed by the respective claimants.

Sgction TLL

I proceed then to consider the evidence in the case of each right holder who appeared
or was represented at the hearing.

1 R No. 45,Mr J Kendall. This right - the standard right - is objected to by all .
the Objectors. Mr Kendall giving evidence, stated that he had used "these rights”
since 1926 without hindrance and believed that his forefathers exercised them. In
cross—examination he said that he came to Buxmham Overy in 1926 when he was aged 6

. and started wildfowling about 1936: he shot every year over parits of the Holkham

area and the NT area though he could not remember w1¢dlowllng in the far (ie. the
western) end, or ever taking soil. He was serving in the Royal Navy from 1935 to
1965 but came back on leave from time to time; during the war shooting rights were

. curtailed. As regards the Deepdale area he had exercised the rights by taking a

buckeb to collect samphire and had taken wood. % =S

On this ev1dence uhe right claimed is not in my opinion established as a right by
prescription. As regards wildfowl there was no evidence of shooting except over
some parts of the Folkham area and the NT area: which were theses parts, was not

rertain, thougb they did not include. what Mr ¥Kendall described as the far (or weSte*n)

end. WNor do I think that the éﬁydence showed a sufficiently continuous exercise of
the right; having regard to his absence while serving in the Navy and what he
described as the curtailment of the rights during the war, I do not accept hig

statement in his evidence in chief that he shot "every year". Apart from wildfawling,
his only cther positive evidence was as to taking samphire and wood from the Deepdale

area which he may have done intermittently but was not shown to be continuous.

1Ir Fitzgerald submitted (inter alia) that the claim if based on the doctrine of lost
modern grant must fail for the following reason. By a Licence dated 1 August 1953,
the Barl of TLeicester, as beneficial owner of certain specified areas of land and
water, granted to the Wells and District Wildfowlers Club a licence of facilitiss
to wildfowl and sport, reserving for himself and friends or servants the right to

sport over the entire area. The specified areas included two sections of tke Holkhanm

arza and ilr Fitzgerald's submission was that the grant of this licence rebuts ths
presumption of a lost modern grant, since it was a grant of ewclusive sporting rights
over these two sectionu. I do ne!l accept this: it may be unreasonable to presume a
lost modern grant where a tenancy of the servient tenement is in existence at the
begimning of the period of user (see Pugh v Savage 1970 2QB 373), but I do not think
the sames is true where, after the period of ussr has commenced, a licence of this
kind is granted. :

The claimants to rights present oxr represented at the hearing other than IMr Kendall

were concerned to uphold their rights only against CEC and in relation to the Deepdale

area,



(2) R No. 67, ir ¥ B V King. In his case the rights claimed are the stendard right
znd also a right to graze 5 cattle and 10 geese over the whole of the Unit land.
Giving evidence he said that he first collected samphire in 1951 and occasionally
srot over the area. In cross—examination he could not say that he had exercised
wildfowling rights or grazed cattle or geese over the Deepdale area: but he
exsrcised the other rights at least once a year, more often for sarphire. This
evidence in my view, does not establish a pres}criptive right over the Despdale area.

(3) R No. 132, Mr R S Everitt. The right is the standard right and was claimed at
the hearing by Mr C D Everitt as R S Everitt's successor. His evidence was to the
effect that he had exercised the right without hindrance for some 16 years: that his -
grandparents had exercised them until their death 2 years ago and that (as he had
been told) his forefathers had done so for some 150 years. In cross-examination he
.said that he would exercise the right if he lived anywhere in the locality as the
people in the parishes have always exercised the right. S

.The evidence as to enjoyment of the right by Mr C D Everitt for some sixteen years

is not sufficient to establish by itself a period of user to found a prescriptive
claim, nor did his evidence as to user by Lis grandparentc and forefathers enable

p2 to identify an earlier acquirer of this right — a right in gross.-— or the
acquisition of the right by Mr R § Everitt orx IMr ¢ D Bveritt himself. The evidence !
supports a claim to the right by custom (which fails for the reasons I have mentioned)
tut not an alternative claim to acquisition by prescription. .

V|

Rs No. 131 Mr B E Everitt®
28 Mr F I Southerland and others
126 Mr F I Southerland :
59 Mr S A Everitt and others
121 Mr B E Loose
152 Mr P H BEveritt

¥r B E Bveritt gave evidence on behalf of himself and the other claimants listed above,
wacn he represented at the hearing., He said that the rights go back to time
immemorial and have never been interfered with: that all the families go back well
over 150 years, that he himseélf exercised the rightis as and when he wished %o do so,
and that these facts also applied to those he represented whom he had’ seen exercirs

the rights. ) ; . )

igain this evidence supported the existence of a right by custom but was insufficient
| 4o establish in.the case of any one right a claim to acquisition by prescription. -

¥ur T T Southerland has since the hearing submitted a copy of a Conveyance to him
dated 3 June 1939 of freehold property at Brancaster Staithe yith the common right':
these general words do not identify the right as the standard right over the Deepdale
arsa and whilst they indicate the existence of some common right it is a right

attached to the freehold property not a right in gross.

R No. 25, Mr D W Billing and 4 others. IMr Billing was born in Brancaster Staithe in
1925 and remembers gathering samphire with his fatherj from 1931 onwards. He went
away from the district in 1939 to work, was called up in the war, and returned in
1948. He said that he acquired the right by usage and inherited it from his father ant
that as regax»ds the Deepdale area he probably exercised the rights in season, samphire
ragularly and wildfowling every year in the right season.

In my opinion this evidence fails to establish the acquisition by the five registersd
“holders of the right by prescription.



R No. 164, Mr D M Cook. This right included a right to graze animals as well as the
standard right. and is claimed as attached to property (Ruscon Cottages) ie. not as a
right in gross. Mr Cook was represented at the hearing by Mr J Borthwick, who zave
evidence to the effect that he had seen Mr Cook tzking samphire in the area, though

he was not certain it was the Deepdale area. He had seen no grazing. Mr Borthwick
procduced Mr Cook's title deeds to Ruscon Cottages and these conld as far as the evidence
goes be the only basis for claiming the »ights. There are three conveyances of 1966/
1967 to Mr Cook, comprising Nos. 2, 3 and 4 Ruscon Cottages, Brancaster Staithe and )
tne Conveyances of Nos. 2 and 3 include in the parcels "the common right in or over:

or uponr: the Highbarrow Common and also the .right over the Low Common or Salt Marshes

in Brancasiter Staithe as heretofore used (enjoyed)." The earlier documents of title.
going back to an Indenture of 1862 all contain similar wording. Though this is '
clearly evidence of some common right over the Commons and Salt Marshes referred to,
there is no evidence of the origin or nature of the right referred to or its application

to the Deepdale area, so as to coanect with the rights claimed by Mr Cook in respect

of that area.

R No. 26, Mr Murray Southerland and five others. This is the standard right and
there ars six applicants registered jointly, all members of the Southerland family.
One, Mr Cyril Southerland, gave evidence: his family has lived in Brancagiter Staithe
for over 100 years and he was born there in 1945 and had always lived thers. Years
ago they had fishing beds in Burnham Harbour and took flat fish there and other fish
in the creek. As regards the Deepdale area he and his forefathers took samphire from
where it grows, the family has collected esiovers and he and his father and brother
{$wo of the joint applicants) have exercised wildfowling rights. In cross-examination

he said that he started exercising the rights when he was 5 or 6 years 0ld, that he-is

about the marshes a lot and takes what is in season. No one takes sand or shingle
frem this area. He said that the family have taken the rights 45 historical to vhich
all local people are entitled and nobody intexrferes. ‘

Hers again the evidence plainly indicated a belief in a customary right. The evidence
of user bty Mr Cyril Southerland could, I think (but for the toleration point), :

" Justify a claim by himself to some of the rights by prescription, but I would not

have considered it appropriate to modify the right claimed and limit its enjoymernt
to him and thereby producs a right essentially different from that Jjointly claimed: -
ty the six. In any event I find against the claim, with or without modification,
on the toleration point. : 5

‘R No. 123, Mr C E Loose. Mr Cyril Southerland represented Mr Loose and gave evidence.

He said that he had seen Mr Loose and his father exercising the rights, out in cross-

- examination said he had only seen Mr Locse once wildfowling and nothing else.

" R No. 65, Mr M G Noyes. Mr Noyes's evidence was to the effect that he had fished in

a pool on the Deepdale area since he was a boy but exercised no othexr rights there
except that yeaxrs ago he had done some shooting on the easiern part of that area.
This does not establish a claim by preifc:ip%ion to the standard right.

R No. 129, Mr G E Snelling. As regards the Deepdale area Ifr Snelling had over a
period of 12 years exercised his fishing rights at least once a year, in some years
more than once: shellfish perhaps once every 2 to 3 years, and samphire the sanme.
Wildfowling was regular - he started vhen he was 12 years old with a 12 bore shotgun
of his own and has been down the bank of the Deepdale area with a gun every year but

. on2, and has shot all over if, if there was anything to shoot. He was not sure by

what right he exercised the rights, which he had always looked on as common rights
and he was an inhabitant.



On this evidence T find +hat the enjoyment requisite for a prescripiive right to

wildfowl, shellfish and sampkire is established, sc that but for the toleration

poind, I would have confirmed the right modified to exclude produce othexr than

tnese threse items. As it is I find against this claim, with or without modification,
on the toleration point. ‘

R 93 HMr Bveritt

R.128 IMrs Kendle

R 154 DMrs King

¥r G E Snelling reoresented and gave evidence on behalf of these three rights holders,
tut his knowledge as to the extent of enjoyment of the rights by any of the three was.
insufficient to found any case of a prescriptive right. ‘

T should add that since the hearing, Mr B J Everitt (R No. 93), has submitted a copy
of an abstract of a Mortgage of 1895 of a farm at Brancaster "{together with a1l
rights of common". I cannmot regard this as any evidence of the existence of the
etandard rigat (in gross) which he has registered.

R Mo. 130, Mr J Snelling. Mr J Snelling said in evidence that he had exercised
"ghage righie” ell his life (42 years) as did his father (Mr G B Snelling) and
grandfatiher, and he based his right on his owm and his father's usage. Tie rights,
he said, are common rights exercisable by people residing in Brancaster Staithe or

arnhan Norton if leng esiablished, and their families. Bait and shellfish he had
akep 10 or 12 times in his lifetime. :

)

o7]
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This evidence in my view fails to establish sufficient use in the Deepdale axea to

‘found thes prescriptive right claimed. While consistent with a claim based on custon

tne evidence fell short of establishing continuous exercise of the right in respect
of any of the items of produce claimed. In any event the claim would fail on the
toleration point. .
: Conclusions o

As regards the foreshore land in the Harbour Area and in the Deepdale area, I
ind that none of the common rights registered has been established.. There was no
nggestion that such forashore land was waste land of a manor and if, as I find, it
is not subject to rights of common 0.12B succeeds to the extent that such foreshore
land should be excluded from the Unit land. As regards the remainder of the Unit
land the registration of rights of common, modified or unmodified, will continue
and accordingly the land itself will continue to be. registered as cormon land. In
the result therefore, as regards the registration at Entry No. 1 in the Tand Seciion
and Objections No. 12B and Wo. 150B, I confirm the registration with the modification
that there be excluded from the land comprised in the Register Unit that part of the
land in the Harbour arez and the Deepdale area which is foreshore, sea or river bed
bzlow the high water mark of medium tides as may be from time to time.

[ I e

2 Tha exclusion of the foreshore land from the land comprised in the Register Unit
necessarily results in the registered rights of common ceasing to be exercisable over

tn2 land exlcuded, so that the Objections by CEC to the Rights (0.12B and 0.1853) succt
Ls regards the other Objections to Rights (0.150B, 0149B and 0.151B) they have been wii
drawvn as regards some, but not always the same; Rights, they affect different areas of i
Unit land, and,whilst Q15CB and 0.149B (which affect the mein area) are out_right
Objections to the.Rightsyo.lSIB (which affects the NT area) ig an Objection to the Rig!
so far as they relate to the taking of certain produce. In the cases where I have fouw
that these Objections succeed, the Rights fall to be modified accordingly:znd the
detailed modifications are somewhat complex and I set them out in the Second Schedule
this Decision. In the result, following the exclusion of the foreshore land, I confir
the Rights specified in the First Schedule



with the raspective modifications indicated in the Second Schedule, and confirm all
othexr Rights without modla.lCc..'thl'l.(uwp{ R.No 2= iig. Kempe ~ whaid bty beemn widlitnsmn cnd
Seadde wcu-ntmpez /\Jﬁme, L w-f»-}

First Schedule

e

Eiznts to which Objections Hos: 1508, 1498 and 151B not all withdrawvn

Part T

Rizhts 1o which no Objections withdravm . ;
5,6,12,13,14,27,29,33, 34, 35,36, 37,41, 42,43,49,51,58, 60,61, 70,75, 76,82,83,84,95,101,113,
134,317,120, 122 ,138,139,141,146,147, 150 133 1575159 * <

Rights to which Objections withdrawn except by Holkham and NT |
17,18,19,20,30,32,40,48,73,%94,97,99,100

axt IIL

Rights to which Objections withdrawm excent by NCC and T
15,91,115,142

© Part IV

M';d

izants to which Objections withdrawn except by Holkham
s 31 63,64,87,106,109,112,133,140,161

Dart ¥
Sl N

Righss to which Objections withdrawm except by NT
88,104,105

Part VI

. .

Rights to which Objections withdrawn except by NCC
77,89,89,96,107,108,111,115,119,136,137,145

Second Schedule S ay . 5

-+ Particulars of modifications to the Rights spscified in Parts T to VI of uh°
First Schadule

Wote TIn this Schedule "the Holkham Area" does not included the black parfs
"the substituted right" means the right to take herbage,estovers and samphire
from the NT Area.

1 Part I Rights: ~ Modify (i) so that these Rights do'net extend to the NCG Area
or the Holkham Area or the NT Area
(ii) by adding the substituted right

2 Part II Rightsse Modify (i) so that these Rights do not extend to the Holkham
Area or the NT Area
(ii) by 2dding the substituted right

. 3 Part III Rlbhus‘ Modify (i) so that these Rights do not extend to the NCC Area
' or the NT Area
(ii) by adding the substituted right



4 Part IV Rights: Modify so that these Rights do not extend to the Eolkham Area

0]

5 2Part V Rights: Modify (i) so that these Rights do not extend to the NI Arza
(ii) by adding the substituted right

>

.Part VI Rights: Modify so that these Rights do not extend to the NCC Area.

N

I am required by regulation 30(1) of the Commons Commissioners Regulations 1971 to
explain that a person azgrieved by this decision as being erroneous in point of law
nay, within 6 weeks from the date on which notice of the decision is sent to him,
require me to state a case for the decision of the High Court.

I wonld add that any party receiving notice of the decision who has a query to raiss
on the numbers or form of modifications set out in the Schedules may do so by lette“
to the 0ffice of the Commons CommlsSLOners.

—_—

Dated 2L Jume 1980

Commons Commissioner



